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Chapter 18

Reconceptualizing sexual
victimization and justice

Kathleen Daly

Introduction

The argument advanced here is based on two decades of researching and writing
on victims’ experiences in the aftermath of crime and their desires for justice. It
reflects my interests to move across the fields of domestic and internationai crimi-
nal justice, to understand diverse contexts of sexual victimization and to consider
the ways in which context matters for justice, from a victim’s perspective. I wish
to broaden the meanings of ‘justice’ for victims by identifying a wide range of
justice mechanisms, both in law and civil society and to devise a robust method
to assess and compare them. The Victimization and Justice Model presented here
encapsulates these theres with three components: justice mechanisms, victimiza-
tion contexts, and victims’ justice needs (or interests). Sexual victimization is my
focus, but the model has general applicability to serious crime.

Ilodge the usual caveats about ‘victims’ {or a victimhood status). A victim status
is not fixed, but socially constructed, mobilized and malleable (Rock 2002); and
many prefer the term ‘survivor’. Further, we know that there are blurred bounda-
ries of victimization and offending (Daly 2010). Individuals have diverse experi-
ences of victimization, diverse demands for justice and multiple goals for justice,
which can change over time. There is no generic *victim orientation’ (Pemberton
et al. 2007) and ‘ideal’ victims are in short supply {Christie 1986). These caveats
can be stated more affimmatively. Victimization is a process, not a category or
identity; likewise, justice is a process, not an event or intervention. At the same
time, we require a word to refer to a person who has been victimized and ‘victim’
most readily comes to mind.

This chapter advances these arguments. First, government and civil socie‘Ey
politics often eclipse the mantra of evidence-based policy in criminology. and this
problem is especially acute in addressing sexual victimization. I identify ways
forward, but recognize that my proposals will be controversial to some readers.
Second, the justice field needs a new way to depict and compare justice responses
and I propose using the terms conventional and innovative justice mechanisms.
The oppositional conirast of retributive and restorative justice was a “catchy expo-
sition’ (Roche 2007, p. 87) in its early vears, but it should now be set aside. We
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need a more sophisticated understanding of justice practices, not popular slogans.
Relatedly, the elements discussed in justice practices (e.g. reparation, Testoration,
restitution, retribution and punishment) are defined and used differently, depend-
ing on the author; this must change if we are to build a scientific understanding
of conventional and innovative justice mechanisms. Third, researchers specialize
in one context of sexual victimization, but that context should be gituated in a
broader field of reference. I introduce the Sexual Violence and Justice Marvix,
which arrays varied country contexts (developed and developing couniries at
peace and in conflict zones) and victimization-offending contexts (individual,
institutional, organizational and collective) of violence. By giving attention to
different contexts of victimization, we can build a more systematic and stronger
empirical base on victimization and justice. Fourth, the justice field needs a better
measure of victims’ experiences of justice than vague notions of ‘satisfaction’ or
the ‘therapeutic effects’ of justice activities. I introduce the construct of victims”
Justice needs (or interests), which can be used to assess and compare conveantional
and innovative justice mechanisms from a victim’s perspective. The construct
also invites discussion and debate on normative questions of what victims should
expect in a justice activity.

Political context

The Victimization and Justice Model identifies the main components in the research
problem, which is to identify and compare justice mechanisms in responding to
sexual victimization in diverse contexts of violence. However, the research prob-
lem sits in a contentious political field. I outline its contours in broad-brush terms
with reference mainly to domestic contexts of criminal justice,

The response to rape and sexual violence seems to be contradictory: there is a
minimization of sex offending and victimization, on the one hand, and a demoni-
zation of certain groups as ‘sex offenders’, on the other. Victims’ rates of reporting
these offences to the police are low (14 per cent, on average, in five common law
Jurisdictions from 1992 to the present; see Daly and Bouhours 2010, p. 572). Once
reported, levels of attrition are high as a case moves from the police, to prosecu-
tion and court adjudication. Of those cases reported to the police, the conviction
rate to any sexual offence is 12.5 per cent (1990 to 2005 data); but in an earlier
period (1970 to 1989 data), it was higher (18 per cent) (Daly and Bouhours 2010,
p. 597). Although an improved conviction rate should not be viewed as the only
goal of rape law reform, its erosion over time in the jurisdictions studied suggests
that we may have exhausted the potential of legal reform to effoct significant
change.!

At the same time, the ‘sex offender’ continues to attract a high degree of social
outrage, exclusion and strong penal measures. This relatively small group has
been convicted of or imprisoned for sex offences, or has been suspected (or con-
victed) of particular types of sex offences (e.g. serial offending against children by
adults). Policies and practices vary by jurisdiction, but they include sex offender
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registries, community notification, preventive detention and GPS tracking. As
McAlinden (2007, p. 21) suggests, ‘the sex offender is demonised as a monster or
fiend and is singled out above other dangerous offenders in society’.

Although seemingly contradictory, the minimization and demonization of sex
offending are mutually reinforcing. Minimization occurs because most sex offend-
ing bears no relationship to the monstrous sex offender or to the less monstrous,
but no less atypical ‘real rape’ (that is, between strangers in & public place, with
visible injuries to a victim; see Estrich 1987); and because punitive penal measures
are not appropriate for many forms of sex offending (McAlinden 2007). Demoni-
zation occurs because ‘the sex offender’ is a convenient scapegoat for social fears
and vulnerabilities (Best 1990), which are amplified by sensational media stories
about highly atypical cases (Thomas 2005; McAlinden 2007). Although scholars
have analysed a societal obsession with ‘the sex offender’ and its negative effects
on soclety and criminal justice (Simon 1998; Zimring 2004), few have observed
how this phenomenon is linked to a minimization of sex offending and to debates
over what shouid be done about it. For some, the way to address minimization is
to ‘get tougher’ on sex offending by increasing the numbers of arrests, convictions
and sentences.” The emphasis is on what I term symbolic justice: to send *strong
messages’ to would-be offenders that sexual offending will not go unpunished and
to vindicate victims by criminal justice responses. Others see the value of what I
term pragmatic justice (Daly 2011), which relies on multiple pathways of formal
and informal justice mechanisms, with an emphasis on victim participation.? This
position recognizes that most victims will never see their case reach court and that
non-stranger sexual offending will continue to face hurdles in a legal process, no
matter how artful new legal language or procedures may be. The questions posed
by Hudson (1998) and myself (Daly 2002a) more than a decade ago remain apt:

How does one move away from punitive reactions, which - even when

enforced — further brutalize perpetrators, without, by leniency of reaction,

giving the impression that sexualized ... violence is acceptable behaviour?
{Hudson 1998, p. 245)

How do we treat harms as ‘serious’ without engaging in harsh forms of pun-

ishment or hyper-criminalization?
(Daly 2002a, p. 62)

More recently, I have suggested these ways forward (Daly 2008, 2011; Daly and
Bouhours 2010):

1 Debate and clarify justice goals. It is imperative to clarify the goals for socio-
legal change: are they to increase arrests and convictions, impose more severe
sentences, validate victims, deter would-be offenders or change people’s behav-
iours and attitudes about gender and sexuality? For victim advocates and femi-
nist scholars, these questions remain unsettled and contested. Those emphasizing
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symbolic justice are concerned that hard-won gains from criminal law reform wilt
be dissipated with ‘more lenient’ types of informal justice responses or apparently
lighter sentences. Debate can be difficult because we lack a common metric to
assess and compare justice mechanisms. I argue for a pragmatic justice position,
which proposes the next four points.

2 Focus on early stages. For criminal justice responses, emphasize the early
stages of the justice process, rather than the last stage of trial. For the period
of time preceding or leading up to criminal justice responses, the early phase
is crucial: it is when victims first disclose offences to people they know and
perhaps then to authorities; and it is when suspects are first interviewed and
investigations are conducted,

3 Do not rely solely on criminalization and penal strategies. Increasing
criminalization and penalization will not help most victims. Greater attention
should be given to responses that are more socially inclusive and re-inte-
grative of offenders. Mechanisms should be considered to encourage more
admissions to offending (only when it has occurred, of course) in legal or
non-legal settings. Such admissions need not necessarily to be tied to convic-
tions for sexual offences.

4 Lift the bans on sexual offence eligibility for informal justice mecha-
nisms. Although informal justice mechanisms, such as conferences or media-
tion, are used in some jurisdictions for admitted youth and adult offenders
(see Daly 2011, 2012), policymakers are wary of supporting them because
they may appear to be ‘too lenient’. However, the trade-off is not between
a ‘more’ or ‘less serious’ response, but between any response or none at all.
Careful introduction of justice mechanisms can be monitored and researched;
and from this, an evidence base can be built.

5 Tdentify a menu of options. There should be a menu of options for victims,
including those that do and do not articulate with criminal justice. Responses
can run on multiple pathways, not just one pathway of formal criminal jus-
tice. Informal justice processes can occur in many socio-legal contexts (e.g.
instead of reporting an offence; after charges are withdrawn by the police or
prosecutor or dismissed in court; parallel with a court process, at sentence,
post-sentence and post-release) and organizational contexts (e.g. government
agencies and the non-government sector),

Other scholars have argued for using innovative responses to sexual violence
(see for example Koss 2006; McAlinden 2007; Madsen 2008; Jiilich 2010; Tilich

-et al. 2010; Naylor 2010; McDonald and Tinsley 2011; McGlynn 2011; Pali and

Madsen 2011; McGilynn ef al. 2012). This is encouraging, but a consideration of
new justice ideas cannot be confined to just one context of violence (an individual
hurting or harming another) in developed countries at peace.* With increasing
attention to sexual victimization and justice in post-conflict societies, it is impor-
tant that theory and research in domestic contexts inform developments in interna-
tional or transitional contexts and vice versa (McEvoy 2007). The two are rarely
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anatysed together (but see Waldman 2007; Boesten 2010), despite the recognition
that the handling of rape cases in the International Criminal Court shows paiterns
similar to those in domestic courts (Mertus 2004).

The Victimization and Justice Model was developed to address the research
problem, but it cannot easily alter the politics of rape and security, which range
wildly between ignoring or doing nothing for most victims and ostracizing a small
number of offenders. Victimology has a central role to play in challenging this
situation by lowering the political heat, crossing the boundaries of domestic and
international criminal justice and encouraging citizens and governments to think
more deeply and constructively about the problem.

Victimization and Justice Model

Justice mechanisms

For some time, I have been critical of the oppositional contrast of retributive and
restorative justice (Daly and Immarigeon 1998; Daly 2000, 2002b). This contrast
has created obstacles for understanding what is and what could be optimal justice
practices. Rather than review older arguments, however, I want to persuade you
of the value of using new concepts.

1 propose that we view fustice mechanisms as residing on a continuum from cog-
ventional to innovative. The categories of conventional and innovative are over-
lapping; they are not mutually exclusive and can be combined in hybrid forms.®
Conventional responses are concerned with improvements to evidence gathering,
prosecution and trial, and support for victims in legal contexts. They may be part
of a criminal justice system or work alongside of it. Most assume reliance on for-
mal legality, with a focus on prosecution, trial, and sentencing. Other conventional
responses include victim impact statements, specialist courts, civil litigation, state-
based compensation or financial assistance, victim advocates and victim lawyers.
Innovative responses may work alongside of or be integrated with criminal justice,
be part of administrative procedures, or operate in ¢ivil society, They include medi-
ated meetings or conferences of victims and offenders; informal justice mecha-
nisms; truth-telling or truth-seeking; reparations packages having material elements
{compensation, other forms of assistance) and symbolic elements (apologies, days
of remembrance, and memorials); people’s tribunals, documentary and street theatre
and other types of art and activist projects in civil society.®

There are advantages to conceptualizing justice responses in this way. First,
when viewing conventional and innovative responses as residing on a con-
tinuum, not as fixed or oppositional, we can recognize their dynamic qual-
ity, capacity for change, and interdependence, Second, we see that innovative
responses are a broad set of justice mechanisms of which restorative justice is
just one type. One reason why restorative justice is hard to define is that the term
contains a diverse set of agendas, principles and practices: it is often used as an
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umbrella concept for any justice activity that is not a standard form of criminal
justice. I am proposing that ‘innovative justice’ be used instead, as an umbrella
concept, to contain a variety of justice mechanisms,” which may provide more
openings for victim-defined participation and voice in justice activities. These
may be part of a legal process, reside in civil society or be a combination of the
two. I would emphasize that conventional mechanisms have equal importance
and standing. Although prosecution and trial were not designed with victims’
interests in mind, there have been improvements, particularly in providing some
degree of participation for victims in a legal process. Conventional criminal
justice cannot be disparaged as the ‘bad’ or ‘punitive’ justice, as often happens
when restorative justice advocates compare retributive and restorative justice.®
Rather, the theoretical and empirical tasks should be to determine the degree
to which conventional and innovative justice mechanisms can address victims’
justice needs or interests,

Key terms

If we are to build an empirically informed knowledge on conventional and inno-
vative justice mechanisms and what they can (or cannot) achieve, we require
some agreement on how to define and use key terms such as reparation, resto-
ration, restitution and the like. Currently, there is no such agreement (see Daly
and Proietti-Scifoni 2011).” Writers attribute different meanings to these terms,
depending on their frame of reference and whether they are working in domestic
or international criminal justice. The problem is even more acute in domestic
criminal justice because the aim by some is to identify a new ‘system’ of justice.
By contrast, in international criminal justice, a conventional mechanism of adju-
dication and punishment of offenders is a remedy distinct from that of repara-
tion to victims. In an early collection on restorative justice in domestic settings,
Harland (1996, p. 507) observed that the field should ‘define and clarify the
most essential aims and related mechanisms, beginning with restoration itself
[but also] reconciliation, reparation to the community, mediation ... and so on’.
His call for an authoritative glossary of key terms for domestic criminal justice
has largely gone unanswered.

Those of us researching conventional and innovative justice mechanisms
should reflect on the varied uses of key terms, within and across domestic
and international criminal justice. Some translational work will be necessary
because we are working in different contexts of victimization, with different

- types of justice mechanisms and legal conventions. An example of this endeav-

our is Clamp and Doak’s (2012) analysis of the ‘portability’ of restorative jus-
tice to transitional justice contexts. What would be useful is an Oxford English
Dictionary-style publication, which traces the development and evolution of
key terms. Consistency for its own sake is not the goal. Rather, it is to build a
solid and defensible theoretical and empirical literature, which requires shared
understandings of the terms used.
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Contexts of victimization

Most of us carry out research on victimization and justice with one context of vic-
timization in mind. This is reasonable, but it is important to situate the work in a
wider field of reference. I devised the Sexual Violence and Justice Matrix to array
varied country contexts (developed, developing, at peace or conflict/post-conflict)
and offending-victimization contexts of violence (Table 18.1). The three country
categories reflect differing legal, economic and political capacities to respond to
sexual victimization, along with differences in social organization and cohesion
for countries in conflict or relative peace. The offending-victimization contexts
are individual (tow 1); organizational — i.e. a person using a position of organi-
zational power (row 2); iustitutional — i.e. within a closed institution (row 3) or
symbolically closed community (row 4); and collective — i.e. by loosely organized
gangs or quasi-state combatants (row 5). The matrix identifies differing social
relations and place elements, along with a broader political-economic context of
violence.'* Each cell identifies typical relations and places of victimization, along
with the problems that victims face in seeking justice. Although not itemized,
each cell may also use or have available differing types of justice mechanisms.

In general, one matrix cell — Al, an individual context in developed country at
peace — dominates the landscape of thought. An individual context of violence is
an individual hurting or harming another person outside an institution or without
using a position of organizational power. If you are sexually victimized in an Al
context, the standard advice is to ‘call the police’ and mobilize criminal law and
crimina] justice, although, as we know, most victims do not do so.

In other contexts of sexual victimization, the situation is more difficult. [ have
in mind assaults in total institutions — for example detention centres, prisons,
training schools, orphanages, military organizations (row 3); in racially or reli-
giously segregated enclaves in urban areas or in remote indigenous settlements
{row 4); and in war and conflict zones {column C). Reflect on being a victim in
these contexts. What are your options? Calling the police and mobilizing criminal
law may not be optimatl, feasible or desirable. Our research of 19 major cases
of institutional physical and sexual abuse of children in Australia and Canada
(cell A3) shows that although some victims did make complaints to people in
authority, including the police or government officials, no legal action was taken
{Daly 2014). Their stories were ignored or disbelieved and investigations were
dropped or did not result in [aying charges. It took, on average, nearly 40 years for
an official response to be initiated, using a conservative measure. Official reac-
tions occurred after pressure was placed on governments or churches by victims’
groups and the media, law suits against governments or churches and, at times, the
charging or conviction of perpetrators,

In an Australian case that came to public attention in April 2012 in Melbourne,
the clergy sexual abuse of young people was linked to higher than average rates
of suicide. A Catholic Church Archbishop was quoted as saying that the “‘great
majority” of victims did not want to go to the police. ... Obviously the church has

Table I8.1 Sexual violence and justice matrix,A and C country contexts (B country
contexts, developing country at peace, excluded)

Offending-victimization ~ Country A Country C

context of sexual Developed country at peace Conflict, post-conflict, or bost-
violence authoritariarn regime

(1) Person acting alone Al Ci

{2) Person using position
of organizational
authority

(3) Person using position
of organizational
authority inside closed
institutions (includes
peer
relations in
institutions)

(4) Offending in
symbolically closed
communities

{5} Offending by loosely
or well-organised
groups

Relations: peer;, famitial, known,
and (atypically} stranger relations

Place: mainly residential

Problem: must fit ‘real rape’
template (stranger relations,

injury)

A2

Relations: religious, medical, or
state official {e.g. clergy, doctor,
police) and child/adult victim

Place: residential and
occupational

Problem: trusted person or state
official is the abuser

A3

Relations: religious or state
official having duty of care and
child/fadult victim

Place: residential schools, prisens,
detention centres, armed forces
facifities

Problem: trusted parson or state
official is the abuser, unable to
escape, inmate code of silence

Ad

Relations: peer, familial, and
known relations

Place: remote communities or
segregated urban enclaves

Problem: fear and negative
community consequances of
disclosing; unable to escape

AS

Relations: gangs, ¢riminal
enterprises, human trafficking
groups

Place: residential and
occupational

Problem: sericus reprisals by
offenders if reported,
repatriation to home country

Relations: peer, familial,
known, and (atypically)
stranger relations

Place: mainly residential

Problem: must fit ‘rape as
weapon of war’ template

c2

Relations: foreign
peacekeepers, aid workers,
and soldiers, in addition o A2

Place: residential and
occupational

Problem: legal jurisdiction,
police or peacekeeper is the
abuser, zero tolerance policy

C3

Relations: state official having
duty of care and
refugee/prisoner

Place: refugee camps and
detention centres, in addition
to A3

Problem: official is the abuser,
unable to escape, inmate code
of silence

C4

Limited documentation; buc
relations, place, and problem are
likely simifar to Ad,

C5

Relations: gangs, state or
quasi-state combatants, militia,
armed forces

Place: everywhere

Problem: scale of mass violence,
civilian terror, no security
presence, fear and negative
consequences of disclosing
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to ... walk with victims, but it is always to the extent to which they will let us,
you see. That is the challenge’ (McKenzie ef l. 2012, p. 2)."! If reporting offences
to police authorities is not desirabie or optimal for many (or most) victims, we
should consider: what other justice options are available?'?

Most research on sexual victimization and justice centres on cell Al, although
more is emerging in C5 (collective contexts in countries in conflict or post-con-
flict) and, to a lesser degree, A2 (clergy abuse outside a total institution). Research
and policy will improve when greater attention is paid to the specificity of victimi-
zation context and especially how context matters for justice from a victim’s per-
spective. Otherwise, responses and justice practices generated from Al contexts
will be misappiied to other contexts. Here, the recent work by transitional justice
scholars, who are calling for a better understanding of “justice from below” is rel-
evant (Lundy and MeGovern 2008; McEvoy and McGregor 2008). Their research
is challenging a ‘top-down’ rule of law perspective (i.e. international criminal
law), which announces particular recommendations and unrealistic goals. The
problem, in part, is that those victimized have few options, no voice and limited
participation in justice agenda-setting; and in part, human rights advocates and
organizations use a highly westernised individualized concept of crime and jus-
tice, with a focus on ‘legalism’ (Weinstein et al. 2010). Translating this into the
vernacular of the Sexual Violence and Justice Matrix, justice responses that may
be appropriate to an Al individual context are being wrongly applied to C5.°°

Victims’ justice interests

For some time, I have been conducting research that seeks to compare conven-
tional and innovative justice responses to sexual violence and to assess the mer-
its of innovative justice responses, from a victim’s perspective. For example, |
have compared outcomes of youth sex offence cases that went to court and to
conferences (Daly 2006) and presented case studies of the experiences of sexual
assault victims who participated in conferences (Daly and Curtis-Fawley 2006).
An important intervention was a critique of my research by Cossins (2008), who
said that I did not provide sufficient evidence for my conclusion that conferences
offered more for sexual assault victims than did court. In my response (Daly
2008}, 1 said that Cossins had provided no evidence that court processes were bet-
ter than conference processes from a victim’s perspective. Our exchange reveals
the state of “debate’ in the field: it was stalled because we did not have a common
metric to compare justice mechanisms.

The problem is profound. We have no robust method of determining what is or
is not an effective justice mechanisen from a victim’s perspective. We cannot assess
the merits and limits of any one conventional or innovative mechanism nor can we
make comparisons between them in a systematic way. There are some exceptions.
For example, research carried out by the Justice Research Consortium randomly
assigned burglary and robbery victims to court only or to court and a supplemental
conference (Sherman et af, 2005; see also Shapland e af. 2011). This was 2 rand-
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omized field experiment, and it is one way to make comparisons, However, field
experiments are expensive and have their own problems of sample selection bias.

With some exceptions, research on conventional and innovative justice responses
relies on general measures of victim satisfaction or with elements of procedural
Justice (e.g. being treated with respect, being listened to). For satisfaction, the dom-
inant question in victim studies is: ‘How satisfied were you ...?” or ‘To what extent
were you satisfied?” with a particular justice activity. This is despite the fact that
most of us would say that the satisfaction variable is overly simplified, ambiguous
and largely uninterpretable (Pemberton and Reynaers 2011, pp. 238-239).

Some researchers have used behavioural or psychological measures such as the
frequency of apologies and their perceived sincerity by victims in court and sup-
plemental conference practices (Sherman et al. 2005). These measures are more
concrete than ‘satisfaction’, but they centre solely on the psychological benefits of
justice activities for aiding victims’ recovery from crime. Pemberton et al. (2007)
have outlined several types of social-psychological measures to assess reductions
in anxiety and anger for victims participating in restorative justice processes. Erez
et al. (2011) have applied ideas from therapeutic jurisprudence to assess victims’
experiences with criminal justice. In my view, therapeutic jurisprudence offers a
limited range of options for victims: it centres on legal mechanisms and what legal
actors do, and it uses satisfaction as a key measure. Furthermore, what is ‘thera-
peutic’ or ‘anti-therapeutic’ lacks specificity. For example, in Erez et al. (2011),
the term ‘therapeutic’ refers to any activity that is *helpful’ for victims.

A radical reconceptualization is required. Rather than asking, ‘are victims satis-
fied with a justice mechanism?’, ‘are they more satisfied with one than another?’
or ‘do they receive greater psychological or therapeutic benefits from one than
another?”, we should ask instead, does a justice mechanism have the capacity
fo address one or move of victims’ justice needs (or intevests) and to what extent
does it do so? The construct of victims 'justice interests contains some elements of
procedural justice (i.e., aspects of participation and voice; see Tyler 1990; Wem-
mers 2010), but it encompasses more than respectful and fair treatment. It also
includes validation, vindication and offender accountability, These five elements
— participation, voice, validation, vindication and offender accountability — have
been identified by others in the domestic criminal justice and transitional justice
literatures as important to victims’ sense of justice (e.g. Herman 2005; Koss 2006;
Heary 2009; van der Merwe 2009; Auckland University of Technology Centre of
Restorative Justice 2010; Backer 2012). My contribution is to give the construct
greater weight and definitional precision, and to use it to assess and compare con-
ventional and innovative justice mechanisms.

Contrary to those who focus on social-psychological effects of justice mecha-
nisms, I believe that we should distinguish victims’ justice needs (or interests) in
a justice activity from the effects of that activity for changing psychological states
{for example, for reducing victims’ anger and fear or increasing self-esteern). It is
important to separate these ‘two logics® (van Stokkom 2011, pp. 209-211). A vic-
tim’s justice need (or interest) is concerned with the legitimacy of a legal or justice
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element in ifs own right, independent of its emotional or psychological impact on
a victim’s well-being. This is where I am critical of therapeutic jurisprudence as
applied to crime victims: it jumps too quickly to consider the consequences of law
and justice activities without first asking, what principles or entitlements should
we, as victims and citizens, expect from justice? Although I welcome research on
the psychological impact of justice mechanisms, there needs to be prior considera-
tion of what the optimal justice elements should be, from a victim’s perspective.

The term ‘victims’ justice needs’ is more often used in the literature (e.g. Koss
2006; van der Merwe 2009) than is justice interests. To me, needs connotes a psy-
chological requirement, whereas inferests connotes a victim’s standing as a citizen
in a justice activity, a connotation I prefer.'* For now, I use the two interchange-
ably, although my preference leans to justice interests. The major elements of the
construct are as follows,

1 Participation. Being informed of options and developments in one’s case,
including different types of justice mechanisms available; discussing ways to
address offending and victimization in meetings with admitted offenders and
others; and asking questions and receiving information about crimes (e.g. the
location of bodies, the motivations for an admitted offender’s actions).

2 Voice. Telling the story of what happened and its impact in a significant setting,
where a victim/survivor can receive public recognition and acknowledegment.
Voice is also termed truth-telling and can be related to participation in having a
speaking or other type of physical presence in a justice process.

3 Validation. Affirming that the victim is believed (i.e. acknowledging that
offending occurred and the victim was harmed) and is not blamed for or thought
to be deserving of what happened. It reflects a victim’s desire to be believed
and to shift the weight of the accusation from their shoulders to others (family
members, a wider social group, or legal officials). Admissions by a perpetra-
tor, although perhaps desirable to a victim, may not be necessary to validate a
victim’s ¢laim,

4  Vindication. Having two aspects of the vindication of the law (affirming
the act was wrong, morally and legally) and the vindication of the victim
(affirming this perpetrator s actions against the victim were wrong). It requires
that others (family members, a wider social group, legal officials) do some-
thing to show that an act (or actions) were wrong by, for example, censuring
the offence and affirming their solidarity with the victim. It can be expressed
by symbolic and material forms of reparation (e.g. apologies, memorialization,
financial assistance) and standard forms of state punishment.

5 Offender accountability. Requiring that certain individuals or entities ‘give
accounts’ for their actions (Stenning 1995). It refers to perpetrators of offences
taking active responsibility for the wrong caused, to give sincere expressions
of regret and remorse, and to receive censure or sanction that may vindicate
the law and a vietim.
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Victims’ justice needs differ from survival or coping needs (e.g. for safety, food,
housing, counselling), service needs (e.g. for information’® and support) and
violence prevention, All are relevant and some have greater priority than others,
depending on the victimization context. For example, studies of severely disad-
vantaged groups in post-conflict societies show that for many survivors, food and
housing are of more immediate importance than ‘justice’ (Robing 2011)."" Like-
wise, in familial- or residential-based contexts of victimization, safety may be of
more immediate importance.

*Victims’ justice needs’ (or interests), as defined here, is an emergent and untested
construct. Members of my project team and I are operationalizing the meaning of
each element in analyses that apply the construct to real cases and victims’ experi-
ences. As this work progresses, definitions of each element may require modifica-
tion. However, the construct offers a promising way to assess and compare conven-
tional and innovative justice responses to crime. We know that such responses have
different aims, limits and potentials — a crucial, if overlooked, fact when efforts are
made to compare their strengths and limits. For example, a conventional mecha-
nism of the criminal trial was not designed primarily to address victim participation,
voice or validation. In contrast, an innovative mechanism of mediated meetings or
conferences of victims and admitted offenders was designed to enhance victim par-
ticipation and voice, but it may be inadequate for addressing other justice needs.

There is more work to be done in applying the idea of victims’ justice interests.
My first step is to apply it retrospectively to data and cases I have already gathered to
determine how to operationalize each of the elements. What I envision is that we can
build a solid body of evidence about the strengths and limits of justice mechanisms
because we have a common metric. In attemnpting to apply the idea, we may find that
other elements should be added, or that other types of refinements are required. In
doing so, we can engage in a normative discussion about the standing and interests
of victims as citizens in justice activities. I have avoided the term “victims’ rights’
for practical and political reasons. It gets caught up in a zero-sum game discussion
of the entitlements of alleged offenders and victims in a legal process, and it invites
conjecture on ways to balance these rights in an ideal justice “system’ (Cape 2004),
My goal is more modest, at least initially: it is to address a problem I faced several
years ago in the exchange between Cossins and myself on the relative merits of court
and conference processes in responding to sexual violence. We could not engageina
meaningful debate because there was no common ground, no common metric. With
the construct of victims’ justice interests, we can begin to redress that problem.

Conclusion

In this chapter, I have called for a reconceptualization of sexual victimization and
justice, working within and across domestic and international justice fields. I reit-
erate the key points. First, for politics, while we might wish that research evidence
can trump ideology and prejudice, this is naive for offences falling under the rubric
of “sex crime’. These offences are minimized or not addressed for most victims
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and they are demonized for a relatively small group of offenders. The political
and media construction of sex offending and victimization has served to stymie
discussion on rational and constructive change. Second, for research, we must get
our conceptual house in order, as much as this is possible in light of working in
new and expanding fields of knowledge. If we want to improve victims’ standing
and options in the aftermath of crime, we need a stronger evidence base. That
requires a more coherent use of key concepts and more sound ways of depicting
justice mechanisms that operate within, alongside or outside a legal process in
civil society, Third, for research, we must respect the boundaries of domestic and
international or transitional justice because each works in different victimization
contexts and on different problems of justice for victims. For example, transi-
tional justice is concerned with state building, economic development and social-
political transformetion whereas domestic criminal justice is not.'® However, there
are points of overlap in studies of sexual victimization in countries at peace and
in conflict zones. Furthermore, we might imagine that a justice mechanism that is
used in one context of victimization couid be adapted to another context, which
could, in turn, expand the repertoire of justice options for victims. Finally, for
research and policy, it is time to say goodbye to ‘satisfaction’ as the measure of
justice for victims. We can and must do better. I propose a new way to assess and
compare justice mechanisms, which can further our research and understanding of
victims’ experiences in seeking justice. There is much work ahead.

Motes

1 Overall conviction rates declined in England and Wales, Canada and Australia, but
not in the United States or Scotland; on average, rates range from 10 to 14 per cent
{except Scotland, whose rates are 16 to 18 per cent). Research in civil law jurisdiqtions
finds greater variability: from 4 and 8 per cent in Belgium and Portugal, respectively,
to 18 and 23 per cent in Avstria and Germany, respectively. These petcentages are -of
20042005 cases i a project headed by Lovett and Kelly (2009). By ‘overall convic-
tion rate’, I mean the percentage of cases resulting in conviction (by plea or at trial) to
any sexual offence of those reported to the police. o )

2 A ‘get tough’ stance is particularly focused on adults whe sexually victimize children,
‘as political parties vie for ever more punitive sanctions’ (McAlinden 2007, p. 15).

3 McGlynn (2011, pp. 840-841) traces how these concerns unfolded in England and
Wales in 2011 with a proposed sentencing discount for offenders who pleaded early fo
sex offences; she detnonstrates the divisions among symbolic and pragmatic feminist
positions, as I define them bere, o

4 The proposed ways forward, listed above, were written with this one context in mind;
and they are likely to require revision for other contexts,

5 With respect to ‘large-scale state-based conflict’, Aertsen (2008, pp. 413‘-434) sug-
gests that differing types of justice mechanisms — “informal, formal, and in-between’
~needed to be ‘combined in a flexible way’. It is important that conceptual understand-
ings of justice in both domestic and transitional justice contexts begin to appreciate the
strengths of hybrid mechanisms.

6 These activities, although ‘outside law’, may use legal formats (e.g. popular u:ibunala,
see Chinkin 2001), Examples of documentary theatre and art and activist projects are
given in Buikema (2012) and Simic (2010), and are particularly visible in transitional
justice contexts,
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7 Tam interested in identifying and researching justice mechanisms, not a “justice system’
or a ‘type of justice’ (¢.g. transformative justice).

8 I would be less concerned if people used the terms ‘conventional’ and ‘restorative’
justice, My point is that it is inappropriate to characterize the entire apparatus of con-
ventional criminal justice as ‘retributive’; and in addition, retribution has value as a
justice aim.

9 These ideas are developed in Daly and Proietti-Scifoni (2011) and glossed here. The
problem is not that people do not define terms (although many do not), but rather that
they seem to be unaware of how others have defined them or used them in etrpirical
research.

10 The matrix’s rows and columns could be expanded considerably (or sub-divided fur-
ther} as researchers identify where their research sits in the matrix and how it is further
inflected by differing cultural meanings.

11 There was mounting pressure from mid-2012 in Australia to address complaints of sex-
val abuse by clergy associated with Catholic and other churches in Victoria and New
South Wales, which tesulted in the Prime Minister’s announcement on 12 November
2012 of her recommendation to create a Royal Commission. On 11 January 2013, the
Governor-General issued Commonwealth Letters Patent for 2 Royal Commission into
Institutional Responses to Child Sexual Abuse, appointing six commissioners and its
terms of reference.

12 T am concerned with proposals for mandatory reporting of sexual abuse because this
may not be desirable for many victims.

13 An example of misapplication is the common recommendation given by international
NGOs to address sexual violence in developing countries in conflict or post-conflict.
The advice is to use conventional forms of criminal justice, in particular, to implement
international legal protocols and conventions, and to strengthen and enforce domestic
criminal justice (Daly and Dalsgaard 2010).

14 An example is the Justice Research Consortium London Experiment (Sherman et al.
2005, p. 377). For each eligible case, an offender was first invited to patticipate; and if
the offender agreed, then the victim in the case was invited. In the burglary experiment
59 per cent of victims consented to participate (from a set of 78 per cent of offenders
who agreed to participate); and in the robbery experiment 52 per cent of victims con-
sented to participate (from a set of 83 per cent of offenders). Overall, then, 46 and 43
Pper cent, respectively, of victims in eligible burglary and robbery cases self-selected in
the project. The victims who opted in were then randomly assigned to participate in a
supplemental conference (or not) pre-sentence. This protocol is undoubtedly appropri-
ate from an ethical point of view. However, Sherman e o/, (2005) then compare the
orientations of this group of victims on such items as feeling ‘forgiveness’ towards an
offender with the victims in the Re-Integrative Shaming Experiments (RISE). RISE
vietims had no choice to opt in (or not) to RISE because the process was entirely based
on offender admissions before a random allocation of cases to a diversionary confer-
ence (or court). Thus, we might expect that the two groups of victims would be quite
differently oriented towards the two types of justice activities, a fact that Sherman et
al. (2005) do not consider.

15 My thanks to Robyn Holder, who suggested that justice “inferests’ may be preferable
to ‘needs’.

16 Service needs for information can be distinguished from the role of information in
vietim participation in that the latter assumes a more active role for a victim to choose
among several justice options.

17 Simjlar items have been proposed by transitional justice scholars (Backer 2012; Sonis,
as summatised in van der Merwe 2009, p. 128), They consider not only victims’ justice
interests, but also societal reconstruction and transformation. Backer’s “justice index’

has twelve elements: ‘awareness/acknowledgment, voice, truth, admission/account-
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ability, apology, liability/punishment, reparation, non-repetition, restoration, develop-
ment, redistribution and transformation (socio-political)’. Sonis’ ‘justice scale’ was
developed to assess victims’ views of the South African Truth 2nd Reconciliation Com-
mission; it has eight elements: ‘voice, punishment, truth, accountability, acknowledge-
ment, financial restitution, apology, and transformation’, Aertsen (2008, pp. 435-440)
identifies these elements as important in responding to large-scale violent conflict:
‘identity, dignity, truth, restoration, and justice’.

18 Of coutse, some argue that domestic criminal justice should be concerned with social
and political transformation, with ‘social justice’ as the goal, but here I am comparing
the standard aims and objectives of the two.

Bibliography

Aertgen, 1., 2008. Racak, Mahane Yehuda and Nyabyondo: Restorative justice between
the formal and the informal. In: 1. Aertsen, J. Arsovska, H. Rohne, M. Valinas and K.
Vanspauwen, eds, Restoring justice after large-scale violent conflicts: Kosovo, DR
Congo and the Israeli-Palestinian case. Cuilompton: Willan Publishing, pp. 413-443.

Auckland University of Technology (AUT) Restorative Justice Centre, 2010. Submission
to the Ministry of Justice on the ‘Victims of Crime’ Consultation Document. Available
at:  www.restorativefustice.org/RJOB/Submission®20on%e20Victims%20Rights.pdf
[Accessed 27 Jan 2012].

Backer, D, 20112, Personal communication, 24 May 2012,

Best, 1., 1990. Threatened children. Chicago: University of Chicago Press.

Boesten, J., 2010. Analyzing rape regimes at the interface of war and peace in Peru.
International Journal of Transitional Justice, 4, pp. 110-129,

Buikema, R., 2012. Performing dialogical truth and transitional justice: The role of art in
the becoming post-apartheid of South Africa. Memory Stodies, 5, pp. 282-292,

Cape, E. ed., 2004. Reconciliable rights? Analyzing the tension between victims and
defendants. London: Legal Action Group.

Chinkin, C., 2001. Women’s International Tribumal on Japanese military sexual slavery.
American Journal of International Law, 95, pp. 335-341.

Christie, N., 1986. The ideal victim. In: E. Fattah, ed., 1986. From crime policy to victim
policy. Basingstoke: Macmillan, pp. 1-17.

Clamp, K. and Doak, J., 2012. More than words: restorative justice concepts in transitional
Justice settings. International Criminal Law Review, 12(3), pp. 339-360.

Cossins, A., 2008, Restorative justice and child sex offences: The theory and the practice.
British Journal of Criminology, 48(3), pp. 359-378.

Daly, K., 2000. Revisiting the relationship between retributive and restorative justice. In:
H. Strang and J. Braithwaite, eds, Restorative justice: Philosophy to practice. Aldershot:
Ashgate/Dartmouth, pp. 33-54.

Daly, K., 2002a. Sexual assault and restorative justice. In: H. Strang and J. Braithwaite,
eds, Restorative justice and family violence. Cambridge: Cambridge University Press,
pp. 62-88.

Daly, K., 2002b. Restorative justice: The real story. Punishment and Society, 4(1),
PD. 55-79.

Daly, K., 2006. Restorative justice and sexual assavlt: An archival study of court and con-
ference cases. British Journal of Criminology, 46(2), pp. 334-356.

Sexual victimization and justice 393

Daly, K., 2008, Setting the record straight and a call for radical change: A reply to Annie
Cossins on restorative justice and child sex offenses. British Journal of Criminology,
48(4), pp. 557-566.

Daly, K., 2010. Feminist perspectives in criminotogy: A review with Gen Y in mind. In:
E. McLaughlin and T. Newburn, eds, The SAGE handbook of criminological theory.
London: Sage Publications, pp. 225-246.

Daly, K., 2011. Conventional and innovative Jjustice responses to sexual violence. ACSSA
Issues 12. Melbourne: Australian Centre for the Study of Sexual Assault, Australian
Institute of Family Studies,

Daly, K., 2012. Conferences and gendered violence: Practices, politics, and evidence. In:
L Vanfraechem and E. Zinsstag, eds, Conferencing and restorative Jjustice: Challenges,
developments and debates. Oxford: Oxford University Press, pp. 117135,

Daly, K., 2014. Redressing insitutional abuse of children. Basingstoke: Palgrave/
Macmillan.

Daly, K. and Immarigeon, R., 1998. The past, present and fature of restorative Jjustice:
some critical reflections. Contemporary Justice Review, 1(1), pp. 2145,

Daly, X. and Curtis-Fawley, 8., 2006. Restorative Justice for victims of sexual assault, Fn:
K. Heimer and C. Kruttschnitt, eds, Gender and crime: Patterns of victimization and
offending. New York: New York University Press, pp. 230-265.

Daly, K. and Bouhowrs, B., 2010. Rape and attrition in the legal process: A comparative
anglysis of five countries. Crime and Justice: An Anmal Review of Research, 39,
pp. 565-650.

Daly, K. and Dalsgaard, S., 2010. Setting the agenda: How international NGO's respond to
sexual violence against women. Australian and New Zealand Society of Criminology
antmal meeting. Alice Springs, September.

Daly, K. and Proietti-Scifoni, G., 2011, Reparation and restoration, In: M. Tonry, ed.,
Oxford Handbook of Crime and Crirminal Fustice. New York: Oxford University Press,
pp. 207-2353,

Erez, E., Kilching, M. and Wemmers, I, 2011, Therapeutic jurisprudence and victim par-
ticipation. in justice: An introduction. In: E. Erez, M, Kilching, and J. Wemmers, eds,
Therapeutic jurisprudence and victim participation in justice: International perspec-
tives. Durham: Carolina Academic Press, pp.ix-xix.

Estrich, 8., 1987. Real rape. Cambridge: Harvard University Press.

Harland, A., 1996. Towards a restorative justice future, In: B. Galaway and J. Hudson,
eds, Restorative justice: International perspectives. Monsey: Criminal Justice Press, pp.
305316,

Henry, N., 2009. Witness to rape: The limits and potential of international war crimes tri-
als for victims of wartime sexual violence. The International Journal of Transitional
Justice, 3, pp. 114-34,

Herman, J., 2005. Justice from the victim’s perspective, Violence Against Women, 11(3),
PP 571-602.

- Hudson, B., 1998. Restorative justice: The challenges of sexual and racial violence. Journal

of Law and Saciety, 25(2), pp. 237-256.

Jilich, 8., 2010, Restorative justice and gendered violence in New Zealand: A glimmer
of hope. In: J. Ptacek, ed., Restorative justice and vielence against women. New York:
Oxford University Press, pp. 239-254.



394 Kathleen Daly

Tilich, §., Buttle, J., Cummins, C. and Frecborn, E., 2010, Project Restore: An exploratory
study of restorative justice and sexual violence. Auckland University of Technology.
Available at:  http:/aut.academia.edw/documents/0121/2233/The_Project_Restore_
Report.pdf.

Koss, M., 2006. Restoring rape survivors: Justice, advocacy, and a call to action. Annals of
the New York Academy of Sciences, 1087, pp. 206-234.

Lovett, J. and Kelly, L., 2009. Different systems, similar outcomes? Tracking attrition
in reported rape cases across Burope, final report, London: Child and Woman Abuse
Studies Unit, London Metropolitan University.

Lundy, P. and McGovern, M., 2008, Whose justice? Rethinking transitional justice from
the bottom up. Journal of Law and Society, 35(2), pp. 265-292.

Madsen, K., 2008. From victim to action. Paper presented to the Associaco Portuguesa de
Apoio & Vitima (APAV) conference, Lisbon, Fuly.

MeAlinden, A., 2007, The shaming of sexual offenders: Risk, retribution and reintegration.
Oxford: Hart Publishing.

MecDonald, E. and Tinsley, Y., 2011. Rejecting one size fits 2ll: Recommending a range
of responses. In: B. McDonald and Y. Tinsley, eds, From real rape to real justice:
Prosecuting rape in New Zealand. Wellington: Victoria University Press, pp. 377-438,

McEvoy, K., 2007. Beyond legalism: Towards a thicker understanding of transitional jus-
tice., Journal of Law and Society, 24(4), pp. 411440,

McEvoy, K. and McGregor, L., eds, 2008. Transitional justice from below: Grassroots
activism and the struggle for change. Oxford: Hart Publishing,

MeGlym, C., 2011. Feminism, rape and the search for justice. Oxford Journal of Legal
Studies, 31(4), pp. 82542,

McGlynn, C., Westmarland, N. and Godden, N,, 2012, ‘I just wanted him to hear me’:
Sexual violence and the pessibilities of restorative justice. Journal of Law and Society,
39(2), pp. 213-240.

McKenzie, N., Baker, R. and Gordon, J., 2012. Inquiry looms as more suicides linked to
sexual abuse by Catholic priests. The Age. Available at: www.theage.com.au/action/
printArticle?id=3218093 [Accessed 19 Aug 20121

Mertus, I., 2004, Shouting ftom the bottom of the well: The impact of international trials
for wartime rape on women’s agency. International Feminist Journal of Politics, 6(1),
pp. 110-128,

Naylor, B., 2010. Effective justice for victims of sexual assault; Taking up the debate on alter-
native pathways. University of New South Wales Law Journal, 33(2), pp. 662-684,

Pali, B. and Madsen, K., 2011, Dangerous liaisons? A feminist and restorative approach to
sexual assault. Temida, March, pp. 49-65.

Pemberton, A. and Reynaers, 8., 2011. The controversial nature of victim participa-
tion: Therapeutic benefits in victim impact statements. In: E. Erez, M, Kilching,
and J. Wemmers, eds, Therapeutic jurisprudence and victim participation in justice:
International perspectives, Durham: Carolina Academic Press, pp. 229-248.

Pemberton, A., Winkel, F. and Groenhuijsen, M., 2007, Taking victims seriously in restora-
tive justice. International Perspectives in Victimology, 3(1}, pp. 4-13.

Robins, 8., 2011. Towards victim-centred transitional justice: Understanding the needs
of families of the disappeared in postconflict Nepal. The Intemational Journal of
Transitional Justice, 3, pp. 75-98.

Sexual victimization and justice 395

Roche, D., 2007, Retribution and restorative justice. In: G. Johnstone and . van Ness, eds,
Handbook of restorative justice. Cullompton: Wilian Publishing, pp. 75-90.

Rock, P, 2002. On becoming a vietim, In: C. Hoyle and R. Young, eds, New visions of
crime victims. Oxford: Hart Publishing, pp. 1-22.

Shapland, J., Robinson, G, and Sorsby, A., 2011. Restorative justice in practice: Evaluating
what works for victims and offenders. London: Routledge,

Sherman, L., Strang, H., Angel, C., Woods, D., Bames, G., Bennett, 8. and Inkpen, N.,
2005. Effects of face-to-face restorative justice on victims of crime in four randomized,
controlled trials. Journal of Experimental Criminology, 1, pp. 367-395.

Simié, O., 2010, Breathing sense into women’s lives shattered by war: Dah Theatre
Belgrade. Law Text Culture, 14(1), pp. 117-132.

Simon, J., 1998. Managing the monstrous: Sex offenders and the new penology. Psychology,
Public Policy, and Law, 4(1/2), pp, 452-467.

Stenning, P., 1995. Introduction. In: P.C. Stenning, ed., Accountability for criminal Jjustice:
Selected essays. Toronto: University of Toronto Press, pp. 3-14,

Thomas, T., 2005. Sex crime: Sex offending and society, 2nd edition, Cullompton: Willan
Publishing.

Tyler, T, 1990. Why people obey the law; Procedural Justice, legitimacy and compliance.
New Haven: Yale University Press.

van der Merwe, H., 2009. Delivering justice during transition: Research challenges. In: H.
van der Merwe, V. Baxter and A. Chapman, eds, Assessing the impact of transitional

Justice: Challenges for empirical research, Washington: United States Institute of Peace,
pp. 115-142,

van Stokkom., 2011. Victims’ needs, well-being and closure: Is revenge therapeutic? In:
E. Erez, M. Kilching and J. Wemmers, eds, Therapeutic jurisprudence and victim par-
ticipation in justice: International perspectives. Durham: Carolina Academic Press,
pp. 207-227,

Waldman, E., 2007, Restorative justice and the pre-conditions for grace: Taking victim’s
needs seriously. Cardozo Journal of Conflict Resolution, 9, pp. 91-108.

Weinstein, H., Fletcher, L., Vinck, P. and Pham, P, 2010. Stay the hands of justice: Whose
priorities take priority? In: R. Shaw and L. Waldorf, eds, Localizing transitional justice:
Interventions and priorities after mass violence. Califormia: Stanford University Press,
pp- 27-48.

Wemmers, I., 2010, The meaning of justice for victims. In: 8.G, Shoham, P. Knepper
and M. Kett, eds, International handbook of victimofogy. Boca Raton: CRC Press,
pp. 27-42,

Zimring, F., 2004, An American travesty: Legal responses to adolescent sex offending.
Chicago: University of Chicago Press.






