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Why the rule of law matters 
 

The rule of law is a principle concerning the relationship between a government and its citizens. At the core 
of the rule of law is the capacity of the law and the legal system to impose meaningful restraints on arbitrary 
actions by the state and powerful individuals. It implies that the law binds both the state and other societal 
actors and protects people from injustices. The World Justice Project articulates the rule of law as 
embodying four universal principles: 

Figure 1: Universal principles of the rule of law  

 
Source: Adapted from The World Justice Project.1 

A robust rule of law based on the above principles supports the following objectives: 

• Helping to combat corruption and poverty; 
• Ensuring that individuals, organisations and governments are subject and accountable to the law; 
• Ensuring that the law is transparent and applied consistently and impartially; and 
• Ensuring that there is fairness and certainty in the legal system. 

Australia’s commitment to the rule of law is articulated in the 2017 Foreign Policy White Paper: ‘Our 
adherence to the rule of law extends beyond our borders … We do not seek to impose values on others. 
We are however a determined advocate of liberal institutions, universal values and human rights’.2 Efforts 
to cultivate a robust rule of law culture have been a key feature of bilateral foreign aid programs, and in 



 
ASSESSING THE STATE OF THE RULE OF LAW IN SOUTH EAST ASIA 

 
STATE OF THE NEIGHBOURHOOD 

59 
 

the agendas of multilateral organisations such as the World Bank. For countries emerging from periods 
of political conflict, strengthening the rule of law and relevant institutions is regarded as integral to 
securing peace and the democratic transition. In business environments, the rule of law provides a 
framework of predictable rules and accountability, resulting in greater economic participation and 
improved productivity.  

The rule of law, while for many serving as a universal political ideal, has by no means been accompanied 
by a universal commitment. The World Justice Project reports that globally we are seeing countries’ rule 
of law performance in the areas of human rights, checks on government powers, and civil and criminal 
justice decline.3 Even mature democracies like the United States and Australia are displaying declining 
trends in fundamental aspects of the rule of law. Rising authoritarian trends, populist political figures, 
disregard for minority rights and retreat from international obligations pose the gravest challenges to the 
rule of law. 

As a region, South East Asia has legacies of authoritarian rule, political interference in the judiciary and 
human rights violations sanctioned by state actors. The silencing of critics, attacks on the press and the 
legislating of draconian laws have sometimes been justified with reference to upholding or enforcing “the 
rule of law”.4 Such moves have eroded institutional safeguards, such as constitutional courts and anti-
corruption and human rights commissions and led to the weakening of the rule of law in the region.5  

South East Asian states often rank poorly in global rule of law indices. For example, the World Justice 
Project Rule of Law Index 2019 ranked the following South East Asia countries out of 126 countries 
surveyed globally on public perceptions of the rule of law: Singapore (13), Malaysia (51), Indonesia (62), 
Thailand (76), Vietnam (81), Philippines (90), Myanmar (110) and Cambodia (125).6 But poor rule of 
law performance in South East Asia is not an isolated case, with regional trends appearing to mirror global 
ones. 

Given Australia’s extensive economic relationships and people-to-people links with South East Asia, it is 
important that Australian businesses recognise and understand the rule of law variations operating in the 
region. This is especially crucial in considering investment opportunities, the facilitation of trade, and in 
understanding and mitigating political risk when dealing with the countries of the region. A deeper 
understanding of each individual country’s socio-political culture and legal institutional framework will 
ensure a richer comprehension of social, legal, and business landscapes, and identify opportunities to 
explore some the region’s key rule of law challenges.   

Unpacking the “rule of law” 
 

Rule of law vs rule by law  
In contrast to the “rule of law”, the notion of “rule by law”, which is sometimes used to characterise political 
regimes in South East Asia, relies on the law to govern but rejects the fundamental requirement that law 
binds both the state and other state actors. “Rule by law” is often invoked when referring to a government 
manipulating laws for political purposes and refusing to subject itself to be accountable before the law. In 
short, “rule by law” implies the use of a ‘legitimate legal order to serve illegitimate goals’.7 
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Common and civil law traditions  
Recognising how the rule of law is understood across the civil and common law legal traditions is important 
for understanding the rule of law nuances operating in South East Asia and more broadly. Around 90 per 
cent of the countries in the world follow a civilian legal code, as a result of French colonial encounters. In 
contrast, the common law tradition which originated in England was transplanted to North America and 
other British colonies, including New Zealand and Australia.  

The common law tradition developed to protect the property rights of individuals and to limit the authority 
of the state to expropriate private resources. Within the common law tradition, the law is considered to be 
above the government because the government is subject to it. Civil law systems on the other hand served 
more as an instrument for the state to expand its power and regulate its citizens. The civil law tradition 
holds the idea that the state is supreme, and the role of the individual is to submit to it. Where the common 
law places law as sovereign above the government, the civil law tradition holds that the lawmaker is 
sovereign.8  

What this means is that in civil law jurisdictions, there is a much greater onus on the legislature to make 
“good” laws, which in turn, requires a supporting political culture. In civil law systems, constitutional review 
occurs either during or just after the legislative process. There is little scope for supreme or high courts to 
later strike down laws as unconstitutional in particular cases, as is the case in common law jurisdictions.9  

Other than the former British colonies of Singapore, Malaysia and Myanmar and the mixed-systems 
operating in countries such as the Philippines and Thailand, South East Asia is also home to countries with 
civil law traditions, namely Cambodia and Indonesia.10 Because in a civil law system there is less capacity for 
the judiciary to check executive power, there is evidence to suggest that illiberal and authoritarian regimes 
can more readily justify their actions under the label of the “rule of law”.11 Consequently, we see notable 
distinctions in how the rule of law is defined, understood and applied in the region. 
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“Thin” versus “thick” rule of law definitions  

Despite the universal value ascribed to the rule of law there is by no means a universal 
definition. The rule of law can be distinguished as having either “thin” (procedural) or 
“thick” (substantive) characteristics.12 A thin rule of law is understood as the formal or 
procedural aspects of the legal process, which emphasises restraints on arbitrary 
interference from political or other actors, as well as the promotion of transparency, 
stability and equity in the application and enforcement of law.  

Thicker definitions tend to build on these minimal or procedural elements of a “thin” rule 
of law and attribute it as a principle of governance, adding democratic values, civil liberties, 
or citizenship rights. The United Nations for example, defines the rule of law in these 
substantive terms, adding that the content of law and its application must be consistent 
with international human rights norms and standards.13 “Thick” or substantive rule of law 
definitions are largely based on the view that civil liberties and human rights are 
underpinning values of the democratic political system.  

“Thick” understandings of the rule of law—i.e., to protect and maximise individual liberty—
have typically seen discourses being intimately connected to democracy and good 
governance initiatives. Such definitions and conceptualisations can become highly 
sensitive when dealing with countries that have a legal tradition and a political culture not 
underpinned by liberal democratic values. 

 

Rule of law trends in South East Asia  
 

South East Asia is currently home to a diverse range of governance systems: from an absolute monarchy 
in Brunei, to one-party communist systems in Laos and Vietnam, to periodic military regimes in Thailand, 
to quasi-democracies in Singapore, Indonesia, Malaysia, and the Philippines.14 The region has a complex 
political history of varying commitment to democracy and the rule of law.  

While many countries hold elections, the other aspects of a liberal democracy, such as adherence to the 
rule of law and the protection of minority rights are not guaranteed. Despite some positive developments 
in Malaysia and Timor-Leste following their 2018 polls, the region continues to experience governments 
increasingly relying on repressive tools to crack down on the political opposition, journalists, activists and 
human rights defenders. Various challenges, including the lack of accountability, have also contributed to 
the systematic dismantling of the rule of law and a growing climate of impunity for rights violations. The 
following sub-sections provide an overview of the current trends concerning the rule of law and human 
rights in South East Asia that should be on the radar of Australian businesses operating in the region.  
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The rise of authoritarian governments 
Political developments in the region have seen a concerning acceleration towards authoritarian regimes 
that threaten the rule of law and human rights. Through the manipulation of laws and democratic 
processes, many South East Asian governments have been able to eliminate the political opposition, 
justify their repressive counter-measures and tighten their grip on political institutions, notably the 
judiciary. Much of this has been carried out with the state justification of “enforcing the rule of law”. 

Since taking office in June 2016, Philippine President Rodrigo Duterte’s “war on drugs” has claimed 
thousands of lives. Other than the conviction of three police officers for the extrajudicial killing of a 17-
year-old boy, there remains a complete lack of accountability for other killings during the war.15 Soon 
after the International Criminal Court announced a preliminary enquiry into crimes related to the 
Philippine’s “war on drugs”, President Duterte announced the country’s withdrawal from the Rome 
Statute16—a move that officially took effect in mid-March 2019. Those who have been vocal and 
worked to shed light on the country’s human rights situation have become targets of intimidation, 
including journalists, lawmakers and human rights defenders. The removal of Supreme Court Chief Justice 
Maria Lourdes Sereno in 2018—another outspoken critic of President Duterte’s policies—marked a 
‘worrying signal of the decay of democracy’ and undermined the critical separation of powers in the 
Philippines.17 Following the recent midterm polls, President Duterte’s allies have now strengthened their 
majority in the Senate, paving the way to revive efforts to reinstate the death penalty and to rewrite the 
Constitution. 

Meanwhile, Cambodia has declined into a one-party authoritarian state after Prime Minister Hun Sen’s 
Cambodian People’s Party (CPP) was re-elected in a landslide victory. The months leading up to the July 
2018 vote saw the CPP government lead a severe and systemic crackdown on all forms of dissent. The 
most pronounced being the Supreme Court’s November 2017 ruling to dissolve the country’s popular 
opposition, the Cambodia National Rescue Party (CNRP). This saw 118 senior members banned from 
participating in politics for five years. Cambodia’s vibrant free-press also suffered major blows with the 
closure of The Cambodia Daily and a dozen independent Khmer language radio stations. Former CNRP 
members and other individuals continue to face judicial harassment and CNRP leader Kem Sokha, who 
was arrested in September 2017 under politically motivated ‘treason’ charges, remains in detention under 
house arrest.18 In response to Cambodia’s blatant disregard for the rule of law and worsening human 
rights record, the European Union (EU) is currently reviewing its ‘Everything but Arms’ (EBA) trade 
scheme, which allows Cambodia to export products (with the exception of armaments) to the EU at 
reduced tariff rates.  

Across the border in Thailand, Prayuth Chan-o-Cha—the former head of the military junta since the 
2014 coup d’état—was elected as Prime Minister in the polls earlier this year. This comes after the 
country held long overdue polls under a 2017 junta-drafted Constitution, designed to ensure the 
military’s continued role in politics.19 The years prior to the March 2019 election under military rule saw 
a rapid decline of human rights through the use of repressive laws—such as the Computer Crimes Act, 
sedition charges and a range of decrees introduced by the then ruling military-led National Council for 
Peace and Order (NCPO)—to silence critics and opposition voices. 
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Opposition politicians under attack:  
Law as a political weapon  

Declining democratic trends across South East Asia have resulted in increased attacks on 
opposition parliamentarians. ASEAN Parliamentarians for Human Rights (APHR) has 
documented how opposition politicians in several ASEAN countries, including the 
Philippines and Cambodia, have faced trumped-up criminal charges and other forms of 
harassment, preventing them from exercising their mandate to represent their 
constituents. Below are two lawmakers’ profiles to illustrate how laws and state 
institutions have been misused to silence political opponents: 

Senator Leila de Lima is one of the staunchest critics of Philippine President Rodrigo 
Duterte and has been the target of vicious political persecution and vilification for her 
opposition to the “war on drugs”. As the then Chair of the Senate Committee on Justice 
and Human Rights, she led an investigation into the extra-judicial killings under the current 
administration. This led to her ousting as committee chair. De Lima was arrested on 24 
February 2017 on charges related to alleged drug trading and has remained in detention 
since. Her case has been marred by significant delays—it took approximately 18 months 
before she was arraigned in one of her three cases—and to date, at least six judges have 
withdrawn themselves from hearing her case. The trial has commenced in all three cases. 
However, even from within the walls of her detention cell, she has continued to file bills 
and resolutions on issues such as poverty and human rights. 

In 2017, CNRP’s Vice-President Mu Sochua was forced into exile amidst a crackdown on 
opposition leaders and civil society actors. Her party was arbitrarily dissolved the same 
year through a Supreme Court ruling that led to her and over 50 other elected members 
to lose their parliamentary seats. This disbandment ahead of the 2018 election allowed 
Prime Minister Hun Sen and the CPP to run unopposed and win all parliamentary seats—
effectively turning Cambodia into a de facto one-party state. Despite this win, Cambodian 
authorities have continued to harass opposition politicians and government critics. In 
March this year, Mu Sochua and seven other CNRP members were charged with ‘plotting 
and incitement to commit felony’.20 Mu Sochua recently co-founded the Courage Fund 
which aims to support Cambodian dissidents, and she remains a prominent advocate for 
a more rights-respecting and democratic Cambodia.21 
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Human rights violations and impunity  
Across South East Asia there is a growing climate of impunity for human rights violations. For decades the mostly-
Muslim Rohingya have faced systemic discrimination and been denied citizenship status in the Buddhist majority 
Myanmar (Burma). Violence peaked in August 2017 when the Arakan Rohingya Salvation Army (ARSA)—a 
Rohingya armed group—attacked police posts in Myanmar’s northern Rakhine state. This prompted a military 
crackdown by Myanmar security forces and their proxies in the form of mass killings, sexual violence, arbitrary 
attests and the burning of entire villages. Consequently, over 740,000 Rohingya have fled Myanmar, with the 
vast majority crossing the border to neighbouring Bangladesh.  

United Nations (UN) Secretary-General Antonio Guterres has referred to this as ‘one of the world’s worst 
humanitarian and human rights crises’.22 The UN’s Human Rights Chief even labelled it a ‘textbook example of ethnic 
cleansing’.23 An independent UN fact-finding mission has called for the investigation and prosecution of senior 
Myanmar military personnel for genocide, crimes against humanity and war crimes. Despite this, the Myanmar 
government has continued to deny the abuses and has failed to bring those responsible to account.24 Repatriation 
attempts are currently underway, but many refugees and human rights groups have cited the continued lack of 
access to citizenship and accountability for these crimes as the main reason people fear returning.  

 

As the search for accountability and justice continues for the Rohingya community, their plight reminds us of the 
deep-rooted culture of impunity that operates in the region. In the Philippines, apart from the extrajudicial killings of 
suspected drug traffickers, the country also has the highest number of unsolved murders of journalists in the world.25 
Hun Sen’s Cambodia continues to demonstrate that political and economic elites operate outside of the rule of law 
in a culture of impunity. Many Cambodians still cite the cases of slain Free Trade Union leader Chea Vichea (2004), 
environmental activist Chut Wutty (2012) and political commentator Kem Ley (2016), as evidence of Cambodia’s 
legal system and the administration of justice failing to hold the true perpetrators to account.  

Similarly, in Timor-Leste, impunity remains for the serious human rights violations committed during the 
Indonesian occupation from 1975-1999.26 There has also been little progress in reconciling past human rights 
abuses in Indonesia—including the mass killings of 1965-66 that targeted members and supporters of 
Indonesia’s Communist Party—despite promises from President Joko Widodo to do so during his election 
campaigns.27 
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China’s influence in South East Asia 
With China now exercising a more assertive character on the global stage, many governments are 
wondering what this means for Beijing’s closest neighbours in terms of adhering to the “rules based 
international order”.28 Recently we have seen China’s system of hi-tech censorship and surveillance, coupled 
with tough Internet regulations, serving as a model for South East Asian nations. Reporters Without Borders 
and Freedom House have captured details of how the Chinese government is exporting its model of politics 
beyond its own borders.29 

Between 2017 and 2018, many South East Asian countries were found to have already received either 
training on information management, artificial intelligence surveillance technology, or telecommunications 
infrastructure from China.30 For example, Vietnam has introduced a cybersecurity law that closely 
resembles China’s following a training for Vietnamese officials. In April 2017 the Cambodian government 
signed an “information cooperation” agreement with China that includes training in online censorship and 
surveillance.31 This took place only a few months prior to the CPP’s crackdown on independent media 
outlets and civil society organisations. 

 

Investing in South East Asia’s rule of law: The 
role of businesses  
 

The rise of authoritarian politics and disregard for the rule of law means that living, working and doing 
business in South East Asia will likely become more challenging for the foreseeable future. Most indicators 
point to a continuing decline in democratic values and the rule of law across the region. According to the 
Australia-ASEAN Chamber of Commerce 2019 survey, 43 per cent of Australian businesses in South East 
Asia found corruption as the main barrier to operating in the region.32 As the Australian business community 
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is expected to increase investments in the region, it is ever more important for the Australian private sector 
to actively support a more robust rule of law in South East Asia for long-term corporate success.  

A robust rule of law helps to combat corruption and poverty and protects citizens and businesses from 
arbitrary political decisions and regulations. As the World Justice Project argues: ‘every sector of society is 
a stakeholder in the rule of law’.33 Paying attention to a country’s rule of law landscape is important for a 
business’ risk assessment for the following reasons: i) the uneven enforcement of regulations; ii) corruption; 
iii) ineffective dispute settlement mechanisms; and iv) reputational aspects. These realities can undermine 
legitimate business activity and impact domestic and foreign investment.  

Essentially, what this requires is a strong institutional framework that ensures laws are enforced equally 
through accessible and impartial institutions, in line with international human rights standards and norms.34 
A lack of predictability threatens to undermine investor (and individual) sentiment and confidence.35 This is 
where efforts to strengthen legal frameworks and promote more accountable institutions where Australian 
companies operate in becomes crucial. Many Australian businesses are well placed to support such initiatives 
either through their core business operations or in-kind contributions. This includes through strategic social 
investment in legal education or legal aid projects for vulnerable groups.  

Enterprises can also positively address gaps in the rule of law through partnerships with a range of 
stakeholders, including governments, bar associations, organisations, and civil society actors. Such 
collaboration could be a suitable option, particularly where a host country is more sensitive to issues on 
human rights and the rule of law. As Australia is a good example of a country with a well-developed legal 
regime, companies can use this leverage to play a significant role in supporting the domestic adoption of 
laws that are transparent, impartial, and applied consistently. Being part of the Global Compact Local 
Networks in the region is another opportunity for companies to promote economic growth and sustainable 
development for the benefit of all.36  

Australian investment in South East Asia’s rule of law can help Australia better understand the region and 
support better engagement with its Asian neighbours. It is also an opportunity for Australian businesses to 
critically reflect on their own practises to ensure compliance with universal human rights norms, including 
the Guiding Principles on Business and Human Rights—the global standard on the subject matter. 
Corporates have the responsibility to integrate human rights protections in their policies and processes, and 
conduct due diligence to mitigate any risks of human rights violations and avoid business activities with 
actors involved in atrocity crimes.37 

Encouraging the Australian government to resume dialogues to develop a National Action Plan (NAP) on 
Business and Human Rights will help set out clear expectations for responsible business conduct at home 
and abroad. In October 2017 the Australian government announced that it was not proceeding with a NAP, 
despite extensive consultations with academia, the business community and civil society. According to the 
Human Rights Law Centre, the NAP would have identified a ‘range of policy reforms to implement Australia’s 
international law obligations … and enhance protections for those harmed by Australian business activities’.38 
Some South East Asian nations are in the process of developing NAPs, including Thailand, Malaysia, 
Myanmar, Indonesia, and the Philippines.39 Australia’s decision not to go ahead with this is a reputational 
risk for Australian companies operating in South East Asia and is at odds with the rhetoric of engagement 
and partnership. 

Conclusion 
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The rule of law may be universal as a political standard, but across South East Asia we can observe opaque judicial 
procedures, non-independent judiciaries, impunity and disregard for human rights and inconsistent application of 
the law. There is evidence of governments adopting the language of the rule of law to suppress the political 
opposition and civil society. This demonstrates how the universal standard of the rule of law has by no means 
been accompanied by a universal definition and application.  

As such, it is integral for Australian businesses to recognise and understand the various rule of law permutations 
that operate in the region. A richer understanding of South East Asia’s rule of law landscape will help Australian 
businesses to better navigate commercial and regulatory environments. Their proactive role to support the 
strengthening of a robust rule of law culture in the region will not only contribute towards meaningful risk 
reduction, but also create a more business-friendly environment for sustainable and long-term success. 
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