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Executive Summary 
 

 
 
This Policy Brief presents a summary of the findings of a Trilateral Conference on the 
theme of ‘Strengthening Rules Based Order in the Indo-Pacific’ hosted by the Griffith 
Asia Institute on 27-28 February 2017, with participants from Australia, India, and 
Japan.1 
 
Australia, India and Japan have recently reaffirmed their commitment to the rules based 
order in a series of policy statements, especially in relation to freedom of navigation and 
trade. These efforts have included the institutionalisation of an annual official-level 
Trilateral Dialogue, held in New Delhi in 2015, in Tokyo in 2016 and in Canberra in 
2017. 
 
To explore these various developments, the GAI Trilateral Conference focused on: 
 

• The evolution of the rules-based order, its key elements, and its contemporary 
condition; 

• The roles significant powers like Australia, India, and Japan can play in extending 
that order, singularly and in collaboration; 

• The challenges faced in broadening and deepening the rules-based order; 
• The current and future potential use of strategic partnerships and mini-lateral 

groupings to bolster and extend the rules-based order; 
• The roles of regional institutions in the regional rules-based order.  

 
In brief, the Trilateral’s findings and recommendations are: 
 

• While the underlying principles, authority, and efficacy of the current rules-
based order might be contested, it remains a useful means of mitigating 
competition between states in the region; 

• That continued engagement by the United States is a necessary condition for 
maintaining the rules based order in the Indo-Pacific; 

• That Australia, India, and Japan have a shared interest in ensuring that 
Washington remains engaged with shaping and upholding the authority of the 
rules; 

• That the rules need to reflect the widest possible regional and international 
consensus if they are to command authority; 

• That greater diplomatic, security, and economic policy cooperation and 
coordination between Australia, India, and Japan ought to be pursued to help 
maintain the rules-based order, using the official Trilateral Dialogue mechanism 
and other means where necessary; 

• That Australia, India, and Japan should also explore ways of building capacity 
and enhancing mechanisms for burden-sharing between the three states, and 
others across the region. 
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1. The Rules-Based Order 
 

 
 

Although the phrase ‘rules-based order’ has only come to prominence in the last decade, 
the concept of an international order incorporating certain rules of conduct for states 
and other key actors is, of course, much older.2 
 
The rules of the current international order originate largely from the settlement at the 
end of the Second World War that brought into being the United Nations (UN) and the 
various so-called Bretton Woods institutions. These rules cover a wide range of issue 
areas and activities, in particular the incidence and conduct of war, international trade 
and economic development, the conduct of inter-state diplomacy, navigation and over-
flight, and the rights of individuals and communities.3 
 
This rules-based order was predicated on the notion that sovereign states consent to be 
bound by the rules and consent to their application and enforcement, whether by the 
UN Security Council (UNSC), in the case of international conflict; or by the General 
Agreement on Tariffs and Trade, and later the World Trade Organization, in the case of 
disputes over trade; or by bodies like the International Court of Justice, in the case of 
other types of dispute between states. 
 
From the start, however, the legitimacy of this post-war rules-based order was 
questioned. Critics observed that key elements, such as the make-up of the UNSC, were 
structured in ways that favoured the victors of the Second World War.4 Anti-colonial 
movements in areas under European imperial rule pointed out discrepancies between 
the principles on which the rules-based order was supposedly based, including the 
principle of national self-determination, and the ways they were applied in practice. 
Following decolonization, ‘Third World’ critics then turned to the rules regulating the 
global economy, arguing that they had been structured in ways that systematically 
disadvantaged developing economies.5 
 
Over time, the rules-based order’s scope and character has evolved with the creation of 
a plethora of new treaties and also the introduction by Western advocates a number of 
new, and politically contentious, norms of behaviour Change is most evident in three 
areas: the global economy, maritime rights, and human rights protections.  
 
• The global economy has witnessed major shifts in its underlying rules and 

principles. These include the move from pegged to floating exchange rates in 
1971-73 after the US ended the convertibility of the dollar into gold, as well as 
the rise of the so-called Washington Consensus on economic development’s key 
principles during the 1980s – ideas drawn exclusively from neo-liberal 
prescriptions for more open economies, more free trade, and fewer foreign 
investment restrictions.  
 

• In the maritime area, among other developments, we have seen the creation and 
reaffirmation of Exclusive Economic Zones, agreement on rules for demarcating 
maritime boundaries and seabed rights and more broadly the conversion of 
customary maritime law into treaty law under UNCLOS.  
 

• Finally, a trend towards more universal recognition of a wide array of human rights 
among states gained momentum in the 1970s. During the 1990s, these led to 
demands from Western states for the recognition of a right to intervene militarily 
to protect human rights in certain circumstances, leading to the emergence of the 
Responsibility to Protect doctrine , as well as a broader push for the 
democratisation of hitherto authoritarian states. However, attempts to make the 
rules based order more liberal remain highly contentious, particularly in Asia.6  
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The rules based order is thus neither fixed nor uncontested. But this is not to say that 
the order’s foundational rules are not generally upheld or that states routinely flout 
them. Indeed, as Louis Henkin famously pointed out, most of the time, most states abide 
by most of the rules.7  
 
States follow the rules, in general, because their elites believe that the rules (a) create 
circumstances that benefit the state in some way, or at least do not compromise its 
interests; (b) are, in some broader sense, just and equitable in that they do not only 
favour great power interests; and (c) generate an element of stability and predictability 
in international affairs. 
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2. The Current Regional Order and 
its Challenges 

 
 
In the broader Indo-Pacific region, which stretches from the Persian Gulf to the Pacific, 
the post-war rules-based order is under pressure as a consequence of several different, 
and interlinked, factors.  
 
In structural terms, two major changes have caused confidence in the authority of the 
rules that have underpinned the regional order throughout the post-war period to wane 
over the last decade. The first of these is China’s emergence as a competitor to US 
leadership and influence in the Indo-Pacific. The second, more recent, change is the 
growth of concern among states about the extent and nature of the US’s commitment 
to upholding the rules-based order in the region. 
 
This waning confidence in the regional order is arguably at its clearest in the current 
dispute over interpretation of the rules and principles covering freedom of navigation 
and over-flight; the “lawful” means of resolving conflicting territorial claims, especially in 
the South China Sea, as well as rights under the United Nations Convention on the Law 
of the Sea (UNCLOS) regarding the exploration and use of marine resources; the 
deployment and use of military and paramilitary forces into contested areas in both the 
South and East China seas; and the management of unplanned encounters between 
navies and other vessels at sea, including coastguards and fishing boats, in these 
contested areas.  
 
In each of these domains, a strong tension has arisen over the proper source of 
authority for interpreting and applying existing rules and principles as set out under 
UNCLOS and customary practice. In addition to questions of proper authority, 
discontent over the treatment of historical rights and the negotiation of contemporary 
international law’s earlier treaties and agreements (e.g., the UN Charter, the 1951 San 
Francisco Peace Treaty) also underlies the region’s current tensions but are not explicitly 
part of the formal arguments made by disputing governments.  
 
Many territorial disputes and conflicts in Asia are long standing. At the current time, 
however, disagreements over the authority and the legitimacy of maritime law’s 
ahistorical jurisprudence are being escalated by China’s expansive maritime claims in East 
Asia. As a consequence, disputes over territorial claims and the sources of legitimate 
authority for resolving them are now a feature of regional international relations, which 
means that the stakes involve much more than only ownership of one or another piece 
of territory but rather the ability to determine how all such disputes are “legitimately” 
resolved under international law. 

Contested Authority, Not Contested Rules 

Various aspects of the existing Asia-Pacific rules-based order are from time to time 
contested by states in the region. But these disagreements have mostly concerned, as 
they do today, competing interpretations of the rules and their application, calling into 
question the sources of authority behind these interpretations rather than the legitimacy 
of the rules themselves.8   Indeed, China’s assertion of claims over certain features in the 
South China Sea and its militarization of some of those features does not constitute a 
challenge to the rules as they stand under UNCLOS, but rather involves a challenge to 
their interpretation and enforcement.9 China’s government, in pursuing its territorial 
claims, has chosen to interpret the rules in ways that do not align with other regional 
players, and to reject attempts to apply them in ways that do not align with its interests. 
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Beijing thus rejected the Philippines’ initiation of a case against China’s occupation of 
several features in the Spratly Islands at an Arbitral Tribunal administered by the 
Permanent Court of Arbitration (PCA) at The Hague10– not by addressing the substance 
of the rules or the claims, but by challenging the jurisdiction of the PCA. It argued that 
the arbitration action went beyond the provisions of UNCLOS, in that it addressed 
matters of territorial sovereignty; that it should not be brought at all, since the 
Philippines had agreed on multiple occasions to settle disputes bilaterally, without 
reference to outside parties of any kind; and that this dispute was about ‘maritime 
delineation’, which was beyond the scope of UNCLOS.11 After the ruling, China reiterated 
these points, arguing that it was ‘null and void’ with ‘no binding force’.12 
 
In this way, China has contested not so much the substance of the rules, but rather their 
interpretation by others, in particular the PCA arbitral tribunal’s determination that it did 
have jurisdiction – contrary to China’s claims – and that China was bound by its 
decisions regardless of its participation in proceedings.13  

Authority and Efficacy 

The release of the PCA arbitral tribunal’s ruling on 12 July 2016 was greeted by a series 
of similarly worded statements from likeminded states – including Australia, India, Japan, 
and the US – calling on China to abide by its provisions within the context of the rules-
based order.14 As yet, however, little has been done to change the facts on the ground, 
as it were, and enforce the ruling. China remains in possession of the features it occupies 
and claims, and further tightening its control of those features by deploying anti-aircraft 
missiles and other weapons systems.15 Moreover, there are signs that China may soon 
seek to make further changes to the status quo, perhaps including the declaration of an 
Air Defence Identification Zone (ADIZ) over much of the South China Sea, in parallel 
with the one declared in disputed areas of the East China Sea in late 2013, or even the 
imposition of Chinese pilots on some or all of the 40,000 or so ships travelling through 
the region’s sea lanes of communication.16 
 
The US, nevertheless, has continued to conduct so-called ‘Freedom of Navigation 
Operations (FONOPs) through the South China Sea to challenge China’s claims to 12nm 
territorial waters and 200nm (320km) Exclusive Economic Zones (EEZ) around the 
features it occupies. And other states, including Australia, India, and Japan, continue to 
send naval assets into the region for port visits or in transit to bi- or multilateral 
exercises. But no action has been taken either to dislodge Chinese forces from the 
Spratly Islands, or, arguably, to deter further militarisation. 
 
This case demonstrates the major challenge to maintaining a rules-based order: the 
challenge of upholding the rules. The “rules” guiding inter-state relations, as formally 
agreed under international law, or informally as general principles and expectations, can 
only produce meaningful effect in so far that the states themselves are willing to 
provide both political, and if necessary material, support to back up and enforce them. 
Indeed, because in international law the rules are whatever states say they are, the 
notion of a broadly supported, and stable, rules-based order is essentially a collective 
action problem shaped by the extent to which the various interests and fears of states 
can be reconciled and accommodated to allow, if not cooperation, at least peaceful co-
existence.  
 
As a result, participants agreed that, in the current disputes over China’s expansive 
territorial claims and in other regional disputes, the role and significance of the relevant 
rules is determined by the willingness of individual states, working both individually and 
collaboratively, to uphold the authority of the rules and their common interpretation, in 
this case UNCLOS as interpreted by the PCA’s arbitral tribunal. And as the participants at 
the Trilateral Conference further observed, maintaining authority raises the question of 
capacity; that is, the means – diplomatic, economic, and military – by which Australia, 
India, Japan, and likeminded states are able to persuade and if necessary coerce rule-
breakers, both unilaterally and in concert with others. 
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The participants observed that while Australia, India, and Japan have significant military 
forces and other assets, such as coastguards, they lack capacity in key areas and they 
lack established traditions and protocols for managing trilateral burden-sharing and 
collaborative action. These challenges must be overcome if the three, together or in 
concert with others, are to improve the efficacy of the rules-based order. 
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3. Strategic Partnerships, Minilateral 
Groupings, and Regional 
Institutions 

 
 

 
In the fifty years since the founding of the Association of South East Asian Nations 
(ASEAN) in 1967, the Indo-Pacific has acquired complex and multi-layered institutional 
architecture, increasingly supplemented by a range of bilateral and ‘plurilateral’ 
arrangements, including so-called ‘strategic partnerships’ of varying content between 
key states.17 
 
Since the mid-2000s, these institutions have been supplemented by a proliferation of 
strategic partnerships and plurilateral initiatives. China now has around 50 strategic 
partnership agreements; India about twenty; and Japan ten.18 Conventionally, strategic 
partnerships blend all, or some, of six elements:  
 

… formalization in written agreements or statements; the creation of formal 
links or mechanisms at either a government-to-government or a Track II 
level, involving think tank professionals, academics, and business people; the 
institutionalization of processes for regular summit meetings or leadership 
dialogues; the establishment of some form of military-to-military 
communication; the commitment to improve economic ties; and the initiation 
or augmentation of bilateral public or cultural diplomacy.19 

 
If two states share substantive agreement on what Thomas Wilkins has called “system 
principles”20 – essentially the underlying norms and rules that they think should shape 
international order – these strategic partnerships can involve extensive and deepening 
cooperation in both the economic and security realms, as is the case with both the 
Australia-Japan and India-Japan strategic partnerships, and, to a lesser extent, in the 
Australia-India strategic partnership. 
 
Among plurilateral initiatives, the various Trilateral dialogues, at ministerial and official 
levels, on foreign affairs and security – such as those between Australia, India, Japan; 
China, Japan, and South Korea; or India, Japan, and the US – stand out, alongside 
plurilateral initiatives on trade and investment, such as the Regional Comprehensive 
Economic Partnership (RCEP) and Trans-Pacific Partnership (TPP). 
 
There is no doubt that the emergence of new bilateral strategic partnerships, some 
involving rapidly intensifying security cooperation, and new plurilateral arrangements, is 
complicating an already complex security architecture in the Indo-Pacific.  
 
In terms of the rules-based order, this evolving architecture and the emergence of new 
bilateral and plurilateral arrangements are having a number of effects, some positive and 
some arguably less positive.  
 
First, the expansion of ASEAN-centric security institutions and forums has drawn some 
potentially influential players that were once marginal to the security dynamics of the 
region – notably India – into regular dialogue and discussion.  
 
Second, and more controversially, that expansion has been in large part about 
reaffirming commitments to the existing orders principles by ‘socialising’ states to the 
advantages of affirming, following, and upholding them.21 The extent to which this 
process of highlighting mutual advantage through greater institutional engagement has 
influenced China now appears minimal at best. Resistance among many ASEAN states to 



Strengthening Rules-Based Order 

8 Regional Outlook 

strengthening the order by making it more liberal, particular in the context of states’ 
domestic circumstances as Australian Foreign Minister Julie Bishop recently argued, is 
also unlikely to change.22 Indeed, all participants agreed the emphasis should be on 
defending rather than extending the existing order. 
 
Third, turning to the emergence of new bilateral and plurilateral arrangements, broader 
and deeper strategic partnerships may have a positive impact on reinforcing the 
authority of the regional rules-based order and help extend it to the broader Indo-
Pacific. Enhanced cooperation aimed at building and sustaining capacity and confidence 
among partner states was agreed by Conference participants to be a realistic starting 
point for greater trilateral cooperation. Joint exercises on a range of security issues 
(including disaster management, fisheries, and piracy) intelligence sharing, defence 
technology transfers, and strategic dialogue could all fulfil these objectives. 
 
Fourth, it may, however, also be the case that broader and deeper strategic 
partnerships, and indeed even exclusive plurilateral arrangements, will further raise 
tensions with China and in particular North Korea, and potentially be of concern to some 
ASEAN states, raising suspicions about strategic intentions.  
 
While participants at the Trilateral Conference generally agreed on the need for building 
trilateral cooperation in order to defend the existing order’s integrity, particularly given 
ASEAN’s inability to collectively respond to China’s challenges to the rules based order, 
there were also some divisions over the specific ways further cooperation could best be 
implemented, in terms of both their effectiveness and also concerns about exacerbating 
regional tensions. 
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4. Policy Recommendations 
 

 
 
Australia, India, and Japan have much in common, but they are also quite distinct and 
different players in the Indo-Pacific region. All three are democratic states and all three 
are clearly committed to the rules-based order at both the regional and international 
levels. But their capacity to maintain and shape that order differ, as do their relationships 
with other major players in the region, and these differences will shape their approach to 
strengthening it. 
 
All of the participants at the Trilateral Conference agreed that goodwill exists for 
Australia, India, and Japan to work individually and collectively, and with other states too, 
to uphold the rules-based order. But many also had doubts about the political will and 
capacity of all three states to do so, and were cautious about the challenges involved in 
trilateral collective action, especially in establishing some form of burden sharing among 
the three to boost capabilities. 
 
The Trilateral Conference participants made a range of recommendations for future 
policy, including 
 

• Further clarifying the benefits of the rules-based order to public and political 
audiences in all states in the region, especially in terms of the predictability and 
stability in international relations that it provides in the Indo-Pacific; 
 

• Reiterating commitment to key elements of that order, especially foundational 
norms, like freedom of navigation, which, if threatened, could cause major 
disruption to regional trade and economic development; 
 

• Engaging effectively with the United States to ensure that it continues to play a 
stabilising role in the regional order; 
 

• Working individually and collectively to build the diplomatic, economic, and 
military resources needed for each country to play an effective role in shaping 
and maintaining the rules-based order; 
 

• Working towards greater burden sharing in key areas to offset the capacity and 
implementation shortfalls some states currently suffer. 
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