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SUBMISSION 

 

To:      Chair and members of the Joint Select Committee on the Royal Commission into  

            Institutional Responses to Child Sexual Abuse – Oversight of Redress Related  

            Recommendations  

From:  Professor Kathleen Daly, Griffith University,  

Date:   21 November 2018 

 

via Committee Secretariat email address: institutionalresponsestoabuse.sen@aph.gov.au   

 

Professional summary 

PhD 1983, Sociology, University of Massachusetts 

 

State University of New York-Albany, 1982-83 (Assistant Professor) 

Yale University, 1983-92 (Assistant and Associate Professor) 

University of Michigan, 1992-95 (Associate Professor) 

Australian National University, 1995-96 (Senior Fulbright Scholar) 

Griffith University, 1996-present (Associate Professor and Professor)  

 

Publications:  Over 100 refereed journal articles and book chapters; h-index 47 

                       Six books or edited collections 

                       https://www2.griffith.edu.au/professional-page/professor-kathleen-daly 

 

Since 2010, research focus on redress for institutional abuse of children 

 Redressing Institutional Abuse of Children (Palgrave, 2014); analysis of 15 redress 

schemes in Australia and Canada; four journal articles or book chapters on redress; 

three articles in The Conversation on redress  

 Australian Research Council Grant (2017-2020): Redress for Institutional Abuse of 

Children: Australia in International Perspective ($530,000 sole CI) 

 

Member, Commonwealth Independent Advisory Council on Redress, 2017-present 

 

Background to this submission  

 

I am Director of the International Redress Project, funded by the ARC (2017-2020). 

The research team is gathering and synthesising evidence and documents on all world redress 

schemes.   

 

To date, 15 jurisdictions have established or concluded redress schemes (Appendix 1).1 As of 

January 2018, the Project lists 56 unique redress cases.2 Established after this date, 

Australia’s National Redress Scheme (NRS) will increase the number of cases.  

 

Of 56 cases, most are government-led (73%). Australia has a large share of cases (34%), as 

does Canada (29%), who together currently comprise 61% of cases. 

 

                                                           
1 Five other jurisdictions have conducted inquiries or proposed schemes and may establish redress schemes in 

the future (Åland, Denmark, England & Wales, Finland, and Northern Ireland).  

 
2 This is an undercount: there are likely to be more non-government (largely faith-based) schemes, and we know 

there are more Scottish council schemes and many more in Norway. 
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Redress schemes use different money logics to calculate the monetary payment, and some 

cases combine more than one. For example, Queensland Institutions combined a flat payment 

and an individualised assessment of abuse. Of 56 cases, 50 have one money logic, and six 

have two, for a total of 62 money logics. Of these, most use an individualised assessment 

(76%) (like the NRS). The rest use a flat payment (13%) or other formula (11%). 

 

The NRS is unique in the world of government-led redress in the diversity of claimant 

groups.  

 

Other government schemes have only addressed abuse of care leavers, but the NRS is to 

address abuse of both care leavers and non care leaves.3 This has implications for inequalities 

of redress, unless corrective action is taken (Daly 2018). 

 

Of all schemes using an individualised assessment, the NRS is the largest.  

 

Finity Consulting (July 2015) estimates 60,000 eligible claimants.4 By comparison, the next 

two largest cases are Canada’s Indian Residential Schools-Independent Assessment Process 

(IRS-IAP, 30,659 awards) and Ireland’s Residential Institutions Redress Board (RIRB, 15,579 

awards).     

 

As a government-led scheme, the NRS is unusual in addressing sexual abuse alone (17% of 

government schemes do).5   

  

In my submission, I draw from research on redress schemes (both mine and that of others), 

together with my Project’s dataset of 56 cases, to address questions that have arisen during 

the Committee’s deliberations on the Royal Commission’s (2015) redress-related 

recommendations. 

  

                                                           
3 Care leavers were abused in ‘closed’ institutions (residential care, foster care, and detention); and non care 

leavers, in ‘open’ settings (churches, schools, clubs, or by personnel using their institutional power) (see Daly 

2018). Based on the Royal Commission’s private sessions data to May 2017, of 6,875 survivors, 44% were care 

leavers, and 56%, non care leavers (my figure adjust the Royal Commission’s statistics to add to 100%) (Royal 

Commission 2017b, Preface and Executive Summary: 11). 

 
4 From 60,000 eligible claimants, I estimate a minimum of 76,000 applicants to the NRS. My estimate is based 

on the mean validation rate for 27 schemes that have used an individualised assessment and for which we have 

complete data (78%).  

   
5 By comparison 67% of non-government schemes (all faith-based in the Project’s dataset) address sexual abuse 

only. 
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1. Eligibility: exclusion based on criminal history  
 

Based on my knowledge of world government schemes, none has excluded applicants on the 

basis of their criminal history.6  

 

Recommendation 1: An a priori criminal history exclusion, and the related ‘special 

assessment’, should be removed from the NRS. It does not comport with world practice. 

  

2. Maxima and average payments  

 

A detailed analysis of scheme maxima and average payments (Appendix 2) shows that few 

schemes (N=6, or 16%) have maxima greater than $147,000, and two of these are outliers. Of 

the four remaining, the average (median) is $150,000.  

 

There is no question that scheme maxima can have symbolic value. They ‘send a message’ to 

survivors about the degree to which society cares about those who suffered institutional 

abuse, both as a group and as individuals. When drawing on statistics reported for the RIRB 

(one of two outlier cases), however, we learn that a small number (.3 of 1%) was in the top 

award band of €200,000 to €300,000. The average award was €62,250 (AU$91,508) in a 

scheme maximum of AU$441,000) (McCarthy, Comptroller and Auditor General Special 

Report, December 2016: 29).7   

 

Thus, scheme maxima alone are not a useful focus of the Committee’s deliberations because 

they do not tell us what, on average, people will receive.  

 

It is better to ask what the average award will be and how this relates to the maximum, from 

which payment distributions can be modelled. In its submission to the Senate’s hearings in 

February 2018, DSS proposed $76,000 based on its modelling, with a maximum of $150,000. 

This produces a superior result for survivors, in my view, compared to a $65,000 average, 

with a maximum of $200,000, as the Royal Commission proposed. My conclusion comes with 

two caveats. 

 

Caveat 1. It is unclear how DSS arrived at the $76,000 average payment. If we do the sums, 

60,000 eligible claimants times $76,000 = $4.56 billion. This amount is significantly higher 

than the Finity Consulting (2015) estimate of $4.01 billion for redress payments, assuming 

the Commonwealth is the funder of last resort. 

 

Caveat 2. The amount of the average monetary payment for abuse must be separated entirely 

from amounts required for counselling or psychological care. In light of the NRS proposed 

payment by the type of abuse (penetrative, contact, exposure), this becomes a critical 

concern. Does DSS’s modelled average include (or exclude) amounts for counselling?  

 

                                                           
6 In the guidelines to South Australia Stolen Generations scheme, which began in 2017, it says that consent is 

required for the assessor to undertake a check of an applicant’s criminal history ‘because any serious offending 

may be taken into account in the final decision by the Minister’. This is not a blanket exclusion, as proposed in 

the NRS, and it is not one I have seen in other redress scheme applications. 

 
7 I used the interbank exchange rate in CY 2017, for which the EUR was 1.47 times the AUD. 
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Recommendation 2.1: A maximum of $150,000 and an average payment of $76,000 should 

be considered sound. The maximum and average payment are in line with my analysis of the 

monetary payment for four of the six top world redress schemes.  

  

Recommendation 2.2: The Operator should be asked to explain how it arrived at its 

modelling. It should be asked how it intends to monitor redress outcomes to ensure that an 

average of $76,000 is maintained. 

 

Recommendation 2.3: The Operator should be asked if its redress payment modelling is 

separate from (or includes) amounts for counselling. The two are separate amounts and must 

be treated as such (see further, item 4, counselling). 

    

3. Assessment framework 

 

The NRS assessment framework is unlike any other I have seen. It is not in line with other 

schemes in Australia or other countries with respect to publicly available information on 

individualised assessments of abuse.  

 

It does not comport with what was agreed upon at an Advisory Council meeting in March 

2017. After that meeting, council members did not see or review any assessment framework.  

 

Members of the Advisory Council were led to understand that the assessment framework 

would be based on 40% abuse severity, 40% impact, and 20% other factors (such as being in 

residential care), adopting the Royal Commission’s recommendations. I do not see this 

reflected in the current assessment framework. The concept of ‘extreme circumstances’ was 

not used by the Royal Commission, nor was it discussed in Advisory Council meetings. 

 

I have assembled four frameworks from other schemes: the RIRB, the IRS-IAP, and two 

Canadian schemes (Nova Scotia Institutions and Grandview) (Appendix 3).8 Note that for all 

four schemes, the monetary payment was not only for sexual abuse, but also physical abuse, 

and depending on the scheme, emotional abuse and neglect.  

 

When reviewing three of the four frameworks we learn that prolonged penetrative sexual 

abuse is viewed as the most serious. As envisaged by Ireland’s Compensation Advisory 

Commission [CAC] 2002, the RIRB points system is less clear in this respect.9 

 

However, all the frameworks are similar in characterising abuse in a more gradational and 

contingent way and in showing ranges of abuse and ranges in monetary amounts. Further, it 

is difficult to comprehend why ‘extreme circumstances’ can only be taken into consideration 

for penetrative sexual abuse, and not for other forms.   

 

                                                           
8 The Committee may also wish to review those used in Australian state schemes (Royal Commission 2015, 

Appendix N). 

 
9 The CAC (2002) report advised the Minister on creating the scheme. The scheme was for sexual, physical, and 

emotional abuse, and neglect; but the points system did not explicitly rank the differing types of abuse as the 

IRS-IAP did. The report said that ‘someone who suffered the most several sexual, physical, and emotional abuse 

and neglect could on this system be given level 25 [the top level] in dealing with severity of abuse’ (CAC 2002: 

71). It is not clear from this statement if all four types of abuse had to be present. See further CAC (2002), 

chapter 7.    
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I am proposing that the NRS assessment framework should be presented in a way that shows 

the considerations that decision-makers will have in determining a payment. The four 

frameworks provide examples of how this can be done. The NRS framework must be more 

sensitive, appropriate, and relevant to the range of abuses that the diverse group of survivors 

has suffered. 

 

I support knowmore’s submission (August 2018) to the Committee at pp. 6-7, which drew 

from the Royal Commission’s analysis of the experiences and impacts of child sexual abuse 

in its Final Report (2017b, Vol 3: 9). Specifically, the Royal Commission called attention to 

‘many complex and interconnected factors’, including ‘the characteristics of abuse (... type, 

duration and frequency); the relationship of the perpetrator to the child; the social, historical 

and institutional contexts of the abuse; [and] the victim’s circumstances, experiences and 

characteristics ...’  

 

The NRS framework restricts decision-makers to three types of sexual abuse, from which all 

subsequent determinations flow. This does not accord with the Royal Commission’s 

conclusion that ‘many complex and interconnected factors’ affect victims, including how an 

institution responded.  

 

The assessment framework poorly communicates to survivors how the monetary payment 

will ‘provide a tangible recognition of the seriousness of the hurt and injury suffered by a 

survivor’ (Royal Commission redress recommendation 15). Decision-makers may find it 

difficult to put the assessment framework into practice, and it is likely to hamstring just 

decisions.  

 

Based on what is publicly available, I am not confident that the NRS assessment framework 

will promote decisions that will produce just outcomes for survivors.  

  

Recommendation 3.1: The Operator should explain what sources were used, what advice 

was sought, and what principles informed the creation of the assessment framework.  

 

Recommendation 3.2: The Operator should revise the assessment framework to make it 

more sensitive, appropriate, and relevant to the range of abuses that a diverse group of 

survivors has suffered. 

 

The sparse research we have on survivors’ judgments of monetary payments shows that they 

have mixed views (both positive and negative) or mainly negative views about the payments. 

The reasons for negative views are that survivors interpret the monetary payment as 

reflecting their ‘value’ as a person or the ‘value’ of suffering they experienced.  

 

To address this problem, the Operator should communicate the rationale and meaning of the 

money payment (or offer) to survivors in a personalised decision letter. In Grandview the 

adjudicators gave written reasons for their decision to each survivor, and this went some way 

toward validating their claims (Daly 2014: 173).     

 

Recommendation 3.3: The Operator should send a personalised decision letter to each 

claimant that explains the rationale for the award and the meaning of the monetary payment. 
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4. Counselling  

 

The NRS counselling component is unacceptable. When the Commonwealth redress bill was 

tabled in Parliament on 26 October 2017, many of us were disturbed to learn from the (then) 

Minister in an ABC radio interview that counselling would be capped at $5,000 and that this 

would be in delegated legislation. Then, just before the NRS commencement date in 2018, 

we learned that it would be capped at even lower levels, depending on the kind of sexual 

abuse experienced. This is policy formation by stealth.   

 

Recommendation 4.1: The NRS counselling component must not be limited or capped by 

the kind of sexual abuse experienced. 

 

5. Direct Personal Response (DPR) 

 

Of the three elements of redress, the DPR is the least discussed by commentators, but it is the 

most distant from what the Royal Commission had proposed. Recommendation 5c identified 

three elements that institutions should provide ‘at a minimum’ (apology, opportunity to meet 

with a senior representative of an institution, and assurance to take steps to prevent future 

abuse). 

 

Under the NRS DRP framework, ‘any one or more’ of these is acceptable (NRS Act s. 54(2)). 

Moreover, the institution need not provide a DPR at all; it is sufficient if ‘reasonable steps’ 

are taken (NRS Act s. 54(1)). It is the responsibility of the survivor to contact the institution 

to start the DPR process. The apology element has been diluted so that now, a statement of 

acknowledgement or regret is sufficient. These changes to the DPR favour the participating 

institutions and are not survivor-focused.  

 

The DPR element was created from what survivors said to the Royal Commission in private 

sessions, and the Royal Commission viewed the three DPR elements as ‘a very important 

step in providing redress for a survivor’ (Royal Commission 2015: 10). The current DPR 

framework is weak, insufficient, and gives little incentive for institutions to be responsive to 

survivors’ needs.    

 

The Royal Commission envisaged that ‘institutions should welcome feedback from survivors 

about the DPR they offer and provide’ (Royal Commission redress recommendation 5g). In s. 

17 of the DPR framework, five reporting requirements by institutions to the Operator are 

given. A sixth should be added that itemises the complaints that were made to an institution 

and how the institution responded. The DPR framework says that each institution must have a 

process for dealing with complaints arising from the DPR process, but it currently does not 

require an institution to report these to the Operator. 

 

Recommendation 5.1: The Committee should seek ways to make the DPR framework more 

survivor-focused and to hold participating institutions accountable to the spirit and principles 

of the DPR, as recommended by the Royal Commission. 

 

Recommendation 5.2: Institutions should be required to report the number and nature of 

complaints made to them in respect of the DPR process, and how they responded, as part of 

their annual reporting requirements to the Operator. This could be item (f) in s. 17 of the DPR 

framework. 
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6. Other  

 

There are other points to bring to the Committee’s attention, including the application 

process, the impact of Forde Foundation grants on NRS awards, and complaints mechanisms. 

These are better expressed in a Q & A format. 
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